B.3 Infringement
3.1c DIRECT INFRINGEMENT UNDER THE DOCTRINE OF EQUIVALENTS

[ Thisinstruction should only be given where the patentee asserts infringement under the doctrine
of equivalents.]

If a[person] [company] makes, uses, sells, offers to sell within, or importsinto the United States
a[product] [process] that does not literally meet all of the elements of a claim and thus does not
literally infringe that claim, there can still be direct infringement if that [product or process)
satisfies that claim elements “ under the doctrine of equivalents.”

Under the doctrine of equivalents, a[product or process] infringes a claim if the accused [product
or process| [contains elements or performs steps] that literally meet or are equivalent to each and
every element of the claim. Y ou may find that an element or step is equivalent to an element of a
claim that is not met literally if a person having ordinary skill in the field of technology of the
patent would have considered the differences between them to be “insubstantial” or would have
found that the [structure or action]: (1) performs substantially the same function and (2) worksin
substantially the same way (3) to achieve substantially the same result as the element of the claim.
In order to proveinfringement by “equivalents,” [patent holder] must prove the equivaency of the
[structure or action] to the claim element by a preponderance of the evidence. Thus, each element
of aclaim must be met by the [accused product or process] either literally or under the doctrine of
equivalents for you to find infringement.

Known interchangeability of the claim element and the proposed equivalent is a factor that can
support afinding of infringement under the doctrine of equivalents. In order for the [structure or
action] to be considered interchangeable, the [claim element] must have been known at the time
of the alleged infringement to a person having ordinary skill in the field of technology of the
patent. Interchangeability at the present time is not sufficient.

If claims with means-plus-function clauses are at issue:

When the claim element that is not literally met by the [product or process] is a [“ means-plus-
function” or “step-plus-function”] element, and if you determined that there is no “literal
infringement” because there is no [structure or set of structures/action or set of actiong] in the
[product or process] that performs the identical function of the means-plus-function element, you
may decide that the [structure or action] nonethel ess corresponds to the element of the claim under
the doctrine of equivalents if it performs an “equivalent” function and has an “equivaent”
[structure or action].

On the other hand, if you find that the accused [product or process] does not have identical or
equivalent [structure or set of structures/action or set of actions] to [any of] the [set(s) of]
[structure(s) or action(s)] that | defined as performing that function in the [ ] patent, then you may
only find infringement under the doctrine of equivaentsif the [structure or set of structures/action
or set of actiong| did not exist at the time the patent issued.
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