B.3 Infringement
3.2 INDIRECT INFRINGEMENT—ACTIVE INDUCEMENT

[Patent holder] alleges that [alleged infringer] is liable for infringement by actively inducing
[someone else] [some other company] to directly infringe the [ ] patent literally or under the
doctrine of equivalents. As with direct infringement, you must determine whether there has been
active inducement on a claim-by-clam basis.

[Alleged infringer] is liable for active inducement of a claim only if [patent holder] proves by a
preponderance of the evidence:

@ that the acts are actually carried out by [insert name or other description of alleged direct
infringer] directly infringe that claim;

2 that [alleged infringer] took action during the timethe [ | patent wasin force that was
intended to cause and led to the infringing acts by [insert name or other description of aleged
direct infringer]; and

3 that [alleged infringer] was aware of the [ ] patent and knew that the acts, if taken, would
constitute infringement of that patent.

[addition to the end of (3) above when willful blindness concerning the [ ] patent’s existenceis at
issuel]

or that [alleged infringer] believed there was a high probability that the acts by [insert name or
other description of alleged direct infringer] would infringe apatent [by patent holder] and [alleged
infringer] took deliberate stepsto avoid learning of that infringement.

[alternative addition to the end of (3) above when knowledge of the patent is undisputed but willful
blindness concerning infringement of that patent is at issue:]

or that [alleged infringer] believed there was a high probability that the acts by [insert name or
other description of alleged direct infringer] infringed the [ ] patent and took deliberate steps to
avoid learning of that infringement.

If you find that [alleged infringer] was aware of the patent, but believed that the actsit encouraged
did not infringe that patent, [alleged infringer] cannot be liable for inducement.

In order to establish active inducement of infringement, it is not sufficient that [insert name or
other description of aleged direct infringer] itself directly infringes the claim. Nor isit sufficient
that [alleged infringer] was aware of the act(s) by [insert name or other description of aleged
direct infringer] that allegedly constitute the direct infringement. Rather, in order to find active
inducement of infringement, you must find either that [accused infringer] specifically intended
[insert name or other description of alleged direct infringer] to infringe the [ ] patent or that
[accused infringer] believed there was a high probability that [insert name or other description of
alleged direct infringer] would infringe the [ ] patent, but deliberately avoided learning the
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infringing nature of [insert name or other description of alleged direct infringer]’ s acts. The mere
fact, if true, that [alleged infringer] knew or should have known that there was a substantial risk
that [insert name or description of alleged direct infringer]’s acts would infringe the [] patent
would not be sufficient to support a finding of active inducement of infringement.
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Committee Comments

The underlined language in the instruction incorporates the “willful blindness” standard addressed
by the Supreme Court in Global-Tech Appliances, Inc. v. SEB S A., 563 U.S. 754, 769-70 (2012).
The Committee is of the opinion that in cases where willful blindness is not an issue, the
underlined language should be omitted to reduce the possibility of juror confusion.

An earlier version of this instruction included a belief in invalidity as a ground for finding no
induced infringement. That instruction was based on Commil USA, LLC v. Cisco Sys., 720 F.3d
1361 (Fed. Cir. 2013), in which adivided panel of the Federal Circuit held that an accused
infringer’ s“evidence of agood-faith belief of invalidity may negate the requisiteintent for induced
infringement.”

In June of 2015, however, the Supreme Court reversed, holding that “a belief as to invalidity

cannot negate the scienter required for induced infringement.” Commil USA, LLC v. Cisco Sys,,
575 U.S. 632 (2015).
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